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Unfair 
Disclosure

‚On Friday, Nov. 1, Veritas Software Corp. said in a news 
release that its chief executive, Gary Bloom, would be a
keynote speaker the next Monday, Nov. 4, at a Goldman
Sachs Group Inc. software conference. As dictated by Regu-
lation Fair Disclosure—the U.S. Securities and Exchange
Commission’s two-and-a-half-year-old rule that forbids com-
panies from selectively releasing news to favored investors—
the company’s release said Bloom’s presentation would be
carried live on the World Wide Web so all investors could
hear his views at the same time.

On that same Friday, three days before Bloom was to hold
the Webcast, he spoke on a private conference call to a group
of investors who’d been invited by Citigroup Inc.’s Salomon
Smith Barney. “CEO Gary Bloom’s message was that Veritas
has a road map to innovate, sell and deliver the future of stor-
age by taking storage software technology into new markets,”
Salomon analysts Stephen Mahedy and Clint Vaughan wrote
in a report dated Nov. 4.

At 1 p.m. on Friday, the time Salomon had set for Bloom’s
nonpublic conference call, Veritas shares were up 3 cents to
$15.28. After the call started, the stock jumped 5.5 percent
for the day, closing at $16.09. Shares of Veritas, which is
based in Mountain View, California, and which commands
about half of the global market for data backup software, rose
again on Monday. By the time Bloom’s publicly available
Goldman Webcast started at 3:30 p.m., Veritas stock had
surged 17 percent—to $17.81—from the time of Friday’s non-
public chat with Salomon clients.

“Veritas has been a one-trick pony for a long time,” says
Steve Kenniston, an analyst at market research firm Enterprise
Storage Group, who listened in on the private conference call.
He says participants on that call welcomed Bloom’s strategy of
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seeking new markets. “They needed some-
thing different,” Kenniston says.

Veritas spokeswoman Marlena Fernan-
dez says the company didn’t violate fair
disclosure rules. “We manage our conver-
sations in accordance with Reg FD and are
confident our comments are consistent
with previously communicated guidance,”
she says. Salomon analysts Mahedy and
Vaughan didn’t return calls.

Such abrupt stock price movements—
taking place after private conferences 
between corporate executives, major investors and securities
analysts—prompted the SEC in 2000 to enact Regulation Fair
Disclosure, known on Wall Street as Reg FD. The rule requires
that public U.S. companies tell all investors when they release
nonpublic information that’s important enough to affect trad-
ing decisions. The law says public release of so-called material
information to a select group must take place simultaneously
in the case of an intentional disclosure and promptly in the
case of an unintentional disclosure. Arthur Levitt, SEC chair-
man from 1993 to 2001, pushed for the rule after declaring
that companies had cheated smaller funds and individual in-
vestors by keeping them in the dark while Wall Street insiders
bought and sold shares based on the information they got at
private briefings. (Levitt is now a director of Bloomberg LP,
the parent of Bloomberg News.)

Reg FD or no Reg FD, not much has changed, according
to an analysis of hundreds of reports to clients written by se-
curities analysts since the rule took effect in October 2000.
The events surrounding the Veritas Webcast are not unusu-
al. Analysts and their firms’ biggest investment clients still
get privileged access to top executives—and stocks still soar
or dive during or after such talks. The analysts’ reports sur-
veyed include those from Lehman Brothers Holdings Inc.,
Merrill Lynch & Co., Morgan Stanley and Salomon.

Almost every working day, the analyst reports show, CEOs
and chief financial officers from two or three public compa-
nies congregate with analysts and investors in private lunch-
es, closed-door meetings or unpublicized conference calls.
“People just don’t believe there’s been any change,” says Jacob
Zamansky, a New York securities lawyer. “Public investors be-
lieve there’s a rigged game. On disclosure, there’s a lot of talk
and no action going on.”

The week of Dec. 8 illustrates how analysts and investors
routinely meet privately with company executives. During that
week, brokerage analysts sent reports to clients about private
meetings with executives from 20 companies, including Dell
Computer Corp., Gap Inc., Lucent Technologies Inc. and Unit-
ed Parcel Service Inc. CheckFree Corp., an electronic-bill-pay-
ment company, invited analysts and investors to a Dec. 12
meeting with CEO Peter Kight and other executives at its Nor-
cross, Georgia, headquarters. The meeting was not carried by
a Webcast or conference call. Spokesman David Fontaine says
no significant news was discussed. CheckFree shares—up 2.8

percent at the meeting’s scheduled 11:30
a.m. start—fell 4 percent by the close of
trading. “Without substantial revenue
growth or a clear indication of margin im-
provement, we cannot justify buying the
shares at current levels,” Friedman,
Billings, Ramsey Group Inc. analyst
Christopher Penny wrote to clients on Dec.
13, reporting that the meeting had given lit-
tle assurance of significantly higher sales or
lower costs. Penny downgraded CheckFree
to underperform from outperform. The

shares fell an additional 7.4 percent that day.
Reg FD applies to publicly traded companies; it puts no

restrictions or penalties on brokers or investors. Still, the five-
page regulation is an amendment to SEC insider-trading
rules, adding possible penalties for those who give out pri-
vate information as well as recipients who trade on it.

Reg FD doesn’t forbid company executives from speaking
to investors privately—as long as they don’t selectively reveal
so-called material corporate news. For violations, the SEC can
file civil or administrative complaints seeking to fine executives
as much as $100,000 and companies as much as $500,000.
Companies may satisfy their public disclosure requirements by
revealing important developments either in news releases
and filings with the SEC or through open and publicized con-
ference calls and Webcasts.

Besides risking
violations of Reg
FD, company execu-
tives take risks in
closed-door com-
munications be-
cause if stocks move,
they must ask share-
holders to trust that
they followed the
rules. Such acts of
faith may be scarce
after the scandals
involving such com-
panies as Enron
Corp. and World-
Com Inc., says former SEC Commissioner Ed Fleischman.
“It is clearly dangerous,” says Fleischman, a lawyer at Lin-
klaters in New York, who was an SEC commissioner from
1986 to ’92. “If you trip over the threshold of materiality,
you’re in trouble.” There’s also the danger that, if a company’s
stock moves for unknown or unrelated reasons about the
time of a private discussion, executives may have to face in-
vestor questions or government investigations, he says.

The SEC so far has taken Reg FD enforcement actions
against three companies. In a case announced Nov. 25, Siebel
Systems Inc., the world’s largest customer service software
company, agreed to pay $250,000 to settle an SEC complaint
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alleging that CEO Tom Siebel had given an optimistic talk to
investors at a Goldman Sachs conference on Nov. 5, 2001,
based on nonpublic information about the company’s sales
prospects. The stock rose 20 percent that day to $20.81.
Siebel Systems settled without admitting or denying wrong-
doing. 

On the same day, the SEC announced an action alleging
that Raytheon Co.’s then CFO Franklyn Caine had called an-
alysts in February and March 2001 to say quarterly earnings
estimates were too high. The agency also filed a complaint
saying that Secure Computing Corp. CEO John McNulty had
told institutional investors in March 2002 that one of the
largest computer networking companies, which wasn’t iden-
tified by the agency, had agreed to include Secure Comput-
ing’s software with its products. Company shares leaped 15
percent over two days by the time Secure Computing issued
a news release the day after the CEO’s private talk. Raytheon,
Caine, Secure Computing and McNulty settled with the SEC
by agreeing to tougher-than-normal penalties for any future
violations. They paid no monetary penalty and neither ad-
mitted nor denied wrongdoing.

The five-member SEC was split on how tough to be in
these cases. Democrat Roel Campos dissented from SEC 
orders against Raytheon and Secure Computing because nei-
ther had imposed any penalty. Republicans Cynthia Glass-
man and Paul Atkins dissented from the Siebel Systems 
action because it had imposed a monetary penalty. “It took a
while to bring the first cases, but we did take action,” says
Glassman. “I think it’s a message to companies that we do in-
tend to enforce Reg FD.”

The SEC also issued a report criticizing Motorola Inc. The
agency says an executive improperly called analysts to guide
their earnings estimates. It didn’t file a case against Motoro-
la—the world’s No. 2 maker of mobile phones, after Nokia
Oyj—because the company had sought counsel from its
lawyers, the agency said.

Fund managers say they continue to meet privately with
company executives. “We get plenty of opportunities to speak
with CEOs and CFOs,” says Brian Salerno, a manager of the
$400 million Munder Future Technology Fund. “I don’t
think there’s been much change in that.” While companies
don’t provide specific earnings numbers in these sessions, the
discussions give important context, Salerno says. “After Reg
FD, I still get to talk with CEOs and CFOs about strategy and
competition and hiring and firing decisions—things that tell
you how the business is going,” he says.

Money managers from smaller firms, along with investors
who aren’t invited to closed-door discussions, still are left
scratching their heads when stocks jump and gyrate for no
apparent reason, says Chad Horning, a fund manager at
Goshen, Indiana–based MMA Praxis Mutual Funds, which
manages about $400 million of equities. “We never had the
access before Reg FD, and we don’t now either,” he says. “It
was supposed to get better.” MMA Praxis managers don’t
often get invited to discussions with executives or top ana-

lysts, Horning says. “It’s often the assistant whom we talk to,”
he says. “We certainly are treated with a lower level of service
than someone five times our size.”

Even multibillion-dollar-fund managers can’t be every-
where, and they often see stocks move without explanation,
says Jay Tracey, who was chief investment officer at Berger
Financial Group LLC until
its $6 billion of funds were
folded into Janus Capital
Group Inc.’s funds in Jan-
uary. “More than once a
day, I get the feeling there
are people out there who
know more about things
than I do,” says Tracey. 

SEC spokeswoman
Christi Harlan declined
requests for comment
about agency enforcement
of the rule. At a Feb. 5
Senate Banking Commit-
tee confirmation hearing, new SEC Chairman William Don-
aldson backed away from a previous statement—made when
he was chairman of health insurer Aetna Inc.—that Reg FD
was “crazy” because, he said, it cut off the flow of information
that markets need. “I’m totally for the intention of the law,
but at that time, there were some unintended consequences
that were having just the reverse effect, shutting down infor-
mation flow,” Donaldson told senators, saying he would not
seek to change the rule. He was confirmed as chairman by
the Senate on Feb. 13.

SEC Commissioner Harvey Goldschmid, a Democrat who
was Reg FD’s primary author when he was the agency’s gen-
eral counsel, says companies ignore Reg FD at their own
peril. “Some in the business community may have begun to
lose sight of the need for very strict compliance with the reg-
ulation,” Goldschmid says. “The SEC will be rigorous in
bringing enforcement actions to provide accountability, de-
terrence and fair markets.” He says he believes that small in-
vestors have been getting better information since Reg FD
was enacted. “Anecdotally, it appears there is far less selec-
tive disclosure now than there was before FD,” he says.

Former SEC Chairman Levitt says the agency has to send
a clear message to companies by acting on more cases. “I wish
there were more,” he says.

Most companies try to stay within Reg FD’s guidelines, and
some have investor relations professionals monitor private
meetings and brief executives on what can be discussed, says
Cherie Rice, vice president of investor relations at Waste Man-
agement Inc. “I don’t know anybody who takes it lightly,” says
Rice, whose Houston company is the biggest waste hauler in
the U.S. The key, she says, is that executives should avoid im-
portant disclosures when they speak privately with analysts or
shareholders. “We don’t believe Reg FD’s intent was for com-
panies to never meet or talk to investors other than on a 
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The company's stock fell 17 percent after a pri-
vate talk with investors, prompting a public call.
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conference call or Webcast,” Rice says.
Investors will always try to get close to executives in the

know, says Tracey, the former Berger manager. “Nothing in
Reg FD says you can’t quiz managers and get answers about
their long-term plans or objectives,” he says. “This is what we
do,” says Phil Ruedi, an analyst at mutual fund company T.
Rowe Price Group Inc. “We invest in companies, and some
people put a premium on this: Do you like management, the
way they conduct themselves?”

Big money managers trade through several brokers so
they can see more analyst reports of private meetings with
company executives, Munder’s Salerno says. “I probably get a
hundred Wall Street reports a day—e-mailed to me from
every brokerage under the sun,” he says. Executive access is
important enough that money managers select brokerages to
handle hundreds of millions of dollars’ worth of stock trades
based on their connections with CEOs, says Jeff Huffman,
who manages about $600 million at FleetBoston Financial
Corp.’s Crabbe Huson Group in Portland, Oregon. “We have
told brokers that’s one of the things that will determine how
we evaluate them against their peers: whether you can
bring us into contact with company management,” Huff-
man says. “We’ll compensate brokers for that with our
commission dollars.” Private talks with executives give
money managers a sense of the competence of company
management, he says.

Face-to-face meetings are sometimes even more im-
portant to executives, particularly at smaller or newer com-
panies, says Tara Spiess, investor relations director at
Genta Inc., a Berkeley Heights, New Jersey, biotechnology
company with $504 million in market value. “For a com-
pany that doesn’t have much capital and has trouble get-
ting in to see the right people, the banking relationship is
essential; they can open the door to funds and to the big
investors,” Spiess says.

Executives of the biggest Wall Street firms participate
in private sessions, analyst reports show. Goldman Sachs
CEO Henry Paulson and CFO David Viniar met with Sa-
lomon analyst Guy Moszkowski, according to the analyst’s
Nov. 10 report. The following day, Viniar had breakfast with
Lehman Brothers analyst Mark Constant, says a note to Con-
stant’s clients. Lehman’s co–chief operating officer Bradley
Jack met with Morgan Stanley analyst Henry McVey, ac-
cording to a Dec. 5 report. The same analyst reported on Nov.
4 about talks with Merrill Lynch’s then President and now
CEO Stanley O’Neal. Goldman Sachs spokesman Peter Rose
says the firm’s executives don’t talk about material nonpublic
information in private sessions. Officials from Lehman and
Merrill declined to comment.

On Nov. 21, Scientific-Atlanta Inc. Vice President of In-
vestor Relations Tom Robey met with analysts in New York,
including a midday talk with Salomon telecommunications
equipment analyst Daryl Armstrong, Robey says. Arm-
strong, who declined to comment, wrote to clients that he
and Robey had discussed weak European demand and ways

the maker of cable television set-top boxes could expand
sales to homes with more than one television. Scientific-At-
lanta stock jumped 13 percent that day and a total of almost
20 percent on Nov. 21 and 22. That was the stock’s biggest
two-day rise in more than eight months and more than
twice the 8 percent gain of the Standard & Poor’s 500
Telecommunications Equipment Index during that period.
The company didn’t issue any public statements.

“I’m paid to talk to investors and analysts—all day every
day—with the proviso that I don’t talk about nonpublic in-
formation,” Robey says. The executive says he and other com-
pany officials carefully stick to a set of facts that have already
been made public. He says he doesn’t know why shares
jumped last November. “I’m 100 percent confident that I
didn’t slip,” says Robey. He says he and other executives speak
with analysts to answer questions about competition and
general industry trends. “If I knew why the stock went up and
down, I’d be a richer man,” he says.

Genta CEO Raymond Warrell and other executives spoke
with investor clients of UBS Warburg LLC on April 4, 2002,

says Genta’s Spiess. In-
vestors asked about ru-
mors that Genta had
added in a study more
patients than planned,
possibly delaying ap-
proval progress for
Genasense, a treatment 
designed to make
chemotherapy more ef-
fective, she says. Warrell
said the study had been
expanded, adding that
Genta hadn’t changed its
Genasense timetable,
Spiess says. Genta shares

plunged 17 percent that day to $13.20—the biggest drop
among 276 members of the Russell 2000 Health Care Index.
Trading volume was 3.4 times the daily average for the previ-
ous month.

The company arranged a publicly available conference call
with Warrell before the markets opened on April 5. “Being
that it was not Webcast and the stock took a hit because of
this supposed timeline increase, we decided to have the call,”
Spiess says. “You have to be very aware of what you’re saying.
If not, you’d better be prepared to write very quickly and get
a press release out.” On June 3, Genta announced it would
delay seeking approval for Genasense while it expanded clin-
ical trials. The stock that day plummeted 22 percent to $7.19.

Former SEC Chairman Levitt began speaking out in 1998
against selective disclosure. “As far as I’m concerned, that’s
cheating, and it’s a stain upon our market,” he said in a No-
vember 1998 interview with Bloomberg News. The rule was
proposed in December 1999, prompting opposition from A.G.
Edwards Inc., Lehman, Merrill and other securities firms.
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Those firms said the restrictions would keep companies from
giving investors information they need. Criticism by those
firms was buried in an avalanche of more than 6,100 letters,
most of which were from small investors supporting the rule,
according to SEC records. The measure was approved 3-to-1
on Aug. 10, 2000, with Laura Unger, the commission’s only
Republican, voting no. After Reg FD got enacted, Unger said
the rule didn’t adequately describe what kind of information
was covered and might ensnare innocent executives. “We
don’t intend to enforce the rule before we make clear what the
rule is,” Unger said in April 2001, after becoming the agency’s
acting chairwoman.

Under Reg FD, the SEC tells companies that if an executive
trips up and gives important nonpublic news to analysts and
investors, then the executive’s company must promptly release
the information publicly. It can issue a press release or file a
public form, called an 8-K, with the SEC. The SEC has re-
leased informal guidance that a public disclosure isn’t prompt
if it comes more than 24 hours after the executive spoke to a
select group. While after-the-fact disclosure may help demon-
strate good faith to SEC investigators, it doesn’t necessarily
get a company off the hook, says Richard Rowe, a Washing-
ton lawyer and former SEC corporation finance director. And
if stocks react before public disclosure, that can signify the
importance of information, he says. “The movement of the
stock itself is certainly evidence supporting materiality,”
Rowe says.

After stock trading closed on Nov. 21, Flowserve Corp., the
largest maker of pumps for oil and chemical companies, filed
a form 8-K with the SEC. “During a conversation this week
with securities analysts, Flowserve Corp. reaffirmed its full-
year 2002 estimated earnings per share,” the Irving, Texas,
company said in the filing. The filing reached the public after
Flowserve shares bounced up 5.5 percent on Nov. 21. A day
earlier, Wachovia Securities analyst Wendy Caplan issued a
report saying institutional investors had met that week with
Flowserve CEO Scott Greer and CFO Renee Hornbaker.

Michael Conley, Flowserve’s investor relations director,
says executives said no more than they had earlier. The iden-
tical earnings guidance may have been given more credibili-
ty when repeated late in a reporting pe-
riod, he says. “Laying out an earnings
number early in the quarter, perceptions
may be different than later in the quar-
ter, when you presumably know more,”
Conley says. He says the company filed
the 8-K in an effort to meet the spirit of
Reg FD.

Sealed Air Corp., which makes Bubble
Wrap and other packaging materials, re-
leased information to Salomon clients
and Morgan Stanley investors on Dec. 16
before realizing how they would react,
says investor relations director Philip
Cook. CEO William Hickey and other ex-

ecutives of Sealed Air told investors they didn’t expect that a
$900 million settlement of asbestos liability lawsuits would
have an effect on forecasts the company would earn
$2.40–$2.45 per share in 2003. The news came as a relief to
investors worried about a bigger earnings hit, Morgan Stan-
ley analyst Edings Thibault concluded. “In tough markets,
there tends to be an expectation of bad news,” says Thibault,
who accompanied clients to meet with the executives. “Some-
times no news is good news.”

Sealed Air stock was up almost 5 percent by 12:07 p.m. on
Dec. 16, when Salomon analyst George Staphos put 
out an urgent “flash note” to brokerage clients about the com-
ments. Sealed Air executives, seeing investor reaction, decid-
ed to then tell the public, says Cook. The company put out a
press release at 12:24 p.m. By day’s end, Sealed Air’s shares had
gained 10 percent. “As those meetings went on, we realized in-
vestors were unclear about the settlement,” Cook says. “Because
of Reg FD, we moved quickly to get that guidance out there.”

Closed-door sessions are inherently dangerous because
company officials can’t predict how their audiences will react,
says Fleischman, the former SEC commissioner. For example,
at a private dinner in Phoenix with Waste Management exec-
utives on Sept. 23—the night before the company was to hold
a live public Webcast—some money managers and analysts re-
acted less to what they heard than what they didn’t hear, says
T. Rowe Price’s Ruedi. “They got hurt because they didn’t pro-
vide any guidance,” says Ruedi, whose mutual funds owned 10.1
million Waste Management shares as of Sept. 30. The next day,
Waste Management shares fell 4.7 percent, their biggest 
one-day drop in more than two months. About one-quarter of
the decline happened before the public Webcast began at 11
a.m. New York time. “It’s a Catch-22,” says Waste Management
spokeswoman Sarah Simpson. “You want people who cover
your company to know what’s happening in the industry, but it
can be dangerous to talk to them.”

To make the rule work as it should, the SEC needs to get
tough on Reg FD violators, says University of Colorado ac-
counting professor Phil Shane, who conducted one of the ear-
liest academic studies about Reg FD. “Because the regulation
wasn’t enforced for so long, it looked like it didn’t have any

teeth,” he says.
Until the SEC rigorously enforces Reg

FD, small fund managers and individual
investors are likely to remain where they
were before the rule was enacted: last in
line to get the news.„

BOB DRUMMOND is a senior writer at Bloomberg News

in Washington.

bdrummond@bloomberg.net

B l o o m b e r g  M a r ke t s
A p r i l  2 0 0 3

$39

38

37

36

SEALED AIR
The company's shares rose 5 percent during 
investor talks, before it made details public.
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